
The New Year is here
 and things are happening all around us.  We have a 

new hourly minimum wage in California ($11.00), a 
new minimum wage for computer professional exemptions of 
$90,790.07 and exempt/salaried professionals of $45,760, new 
regulations regarding applications, and a new Leave require-
ment.  If this year is anything like last year, we can expect more.  
We endeavor to do our very best to keep you up to date on 
developing new employment regulations.

In 2017, there were far more instances of employ-
ee requests for accommodation under the Federal 

Americans with Disabilities Act (ADA) and California’s 
Fair Employment and Housing Act (FEHA).  This issue 
is often quite difficult to navigate, especially the ini-
tial discussions (interactive dialog), and we encourage 
you to contact your HR consultant whenever any such 
issues arise.
 At the 2017 SHRM Conference & Exposition, 
Pavneet Singh Uppal and Shayna Helene Balch, part-
ners with the Fisher & Phillips LLP law firm, offered a 
step-by-step guide to the interactive process. When-
ever the ADA/FEHA — and potential accommodations 
— are in play, employers must engage in the interac-
tive process.
 From extended leave to drug-usage during work 
hours, there are plenty of reasonable accommoda-
tions employers may be required to make under the 
ADA. The only weapon companies can rely on to 
safely shoot down unreasonable accommodation re-
quests is the law’s interactive process. 

THE FIVE-STEP PROCESS INCLUDES:
1. Discuss the problem with the employee and, 
if necessary, obtain documentation. The critical 
initial step involves determining the “essential func-
tions” of the position and talking about the disabil-
ity they’re seeking an accommodation for. Employers 
have a duty to identify the essential job functions, and 

employees have the burden to show they can perform 
all of those essential functions.
 There are a few specific questions employers can ask 
health providers to determine whether the employee 
is truly “disabled” under the ADA/FEHA:
a. Does the patient have a physical or mental impair-

ment? If so, please state the type of impairment.
b. Does the patient’s impairment substantially limit 

any major life activities. If so, which major life ac-
tivity or activities are limited?
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In addition, employers can attach 
the job description and ask the 
provider to assess the employee’s 
ability to perform the job responsi-
bilities. Example: Attached is a job 
description for the [insert title] posi-
tion. Please review the job descrip-
tion and assess whether the patient 
can perform all job functions? If so, 
which job functions cannot be per-
formed, and why not?
 Remember: Courts will defer to 
job descriptions if they were draft-
ed before a problem arises. This is 
especially true when employers can 
describe the essential job functions 
of the position.
 Another key question to ask of a 
provider: Would the patient’s per-
formance of any of the job func-
tions listed above result in a direct 
safety or health threat to this em-
ployee or other people (coworkers, 
patients, members of the general 
public, etc.)?
 With this question, employers 
should get objective medical data 
supporting the direct threat.

2. Brainstorm about solutions. 
Here employers will want to 
identify the scope of potential 
accommodations. To do this:

• ask the employee for proposed 
accommodations, and
• assess the effectiveness each pro-
posed accommodation would have 
in enabling the individual to per-
form the essential functions of the 
position.

3. Come to the decision. This 
step is all about selecting and im-
plement the accommodation that 
is most appropriate for both the 
employee and the employer. 
Companies need to consider 
the employee’s preference 
while keeping in mind that the 
employer ultimately has the 
discretion to choose among 
various effective accommoda-
tions. Employees don’t have 
the prerogative to pick the op-
tion they like best, but the ac-
commodation offered needs 
to be the “best” one available, 
provided it’s effective and reason-
able.

4. Document the process. This is 
arguably the most important step of 
the entire process. After all, if em-
ployers can’t prove them in a court 
of law, none of the interactive pro-
cess steps they took matter. If you 

have any doubts about whether or 
not to document something, it’s al-
ways safer to just do it. It’s better to 
have unnecessary documentation 
than not enough documentation.

5. Proceed with your decision 
as if someone will review every 
step. Employers should send the 
affected employee a letter using 
the phrase “interactive process.” 

This letter should explain the em-
ployee’s willingness to engage in an 
open dialogue and help both par-
ties (employee and employer) reach 
a mutually beneficial resolution to 
the request. Firms should also ask 
employees to provide all available 
medical records that are relevant to 
the proposed accommodation.

Companies need to consider  
the employee’s preference  

while keeping in mind that the  
employer ultimately has the  
discretion to choose among 

various effective accommodations. 



We hear a lot these days about 
creating a “speak up” organi-

zational culture, but we don’t hear 
nearly as much about how to listen 
and truly hear the messages our em-
ployees may bring to us. It’s never 
good news; it’s always a bad time; 
it’s often costly; and it’s doesn’t re-
flect the way we want to see our or-
ganizations and our leadership.

 Recently, there have been an 
alarming number of allegations of 
sexual harassment and abuses of 
power that have surfaced in busi-
ness, in the sports arena and in the 
realm of politics. The good news 
is that this misbehavior is getting 
attention and being roundly con-
demned. The bad news is that it 
appears to be more prevalent than 
anyone wanted to believe. The chal-
lenging news is that leaders often 
feel uncomfortable and unprepared 
to respond to these allegations 
when they arise.
 Research and experience have 
shown us that if we want to encour-
age individuals to bring us their 
concerns, an effective strategy to re-
spond when they do is “rehearsal”: 
that is, pre-scripting, practicing and 

peer coaching around the words 
and actions that will be successful in 
addressing the issues.
 There are a few strategies that 
can be useful. Recognize that there 
are two components to an effective 
response when an employee raises 
an allegation of sexual harassment: 
first, managing ourselves and sec-
ond, responding effectively to the 
employee.

1. Pause. 
Breathe before you speak.

2. Affirm the issue’s 
importance.
Let the messenger know that this is 
an important issue and that we take 
it seriously: I appreciate your raising 
this issue. It is important and critical 
to our organization that we treat each 
other with respect.

3. Buy time, if necessary.
If the messenger has caught you 
off-guard, in a public place or at the 
end of a meeting, you can tell the 
employee that you want to give the 
issue the attention it deserves and 
set a time for a dedicated conversa-
tion about it.

4. Commit. 
Assure the messenger that you want 
all the information and that you are 
committed to providing a workplace 
free from harassment. Explain that 
you may not be able to share every 
detail along the way, due to legal re-
quirements and a responsibility for 
fair treatment and privacy, but you 

will make sure that the messenger 
knows everything that you can share 
and that you will “close the loop” 
with him or her.

5. Set expectations about 
timing.
Give the messenger a sense of what 
sort of timing they can expect with 
regard to your circling back with 
any updates and the closing of the 
loop, so they are not left wondering 
about your seriousness.

6. Set expectations about 
public communication.
Explain what you can and cannot 
say during the process of investigat-
ing the allegation, so the messenger 
does not “fill in the gaps” with their 
own -- perhaps inaccurate -- inter-
pretations.

7. Repeat step two.
Affirm that this is an important is-
sue and that you take it seriously: I 
appreciate your raising this issue. It is 
important and critical to our organi-
zation that we treat each other with 
respect.
 And most importantly, mean what 
you say! Often, we find ourselves 
reacting emotionally, defensively or 
fearfully, and then say things that we 
don’t really mean. As a result, we can 
feel caught in our words and find 
ourselves digging in our heels and 
going down a path that we never 
meant to travel. By literally rehears-
ing what we can say and thinking 
through what we truly feel, we can  

Sexual   HaraSSment
on the RiseAwareness

continued on next page



908 S. Village Oaks Drive, Suite 250 • Covina, CA 91724
www.Key-HR.com

Key HR is committed to sup-
porting our clients with all their 
HR, safety, and risk management 
needs.  We are your partner in the 
strategic and tactical management 
of your workforce. We are here to 

help you manage your most valu-
able assets, your people.  

 At Key HR, we are here for you; 
whatever is needed, whenever 
you need it.  

Many employers provide an an-
nual performance and salary 

review for their employees.  There 
are many things to consider when 
planning your budgets.  Most im-
portantly is having a pay strategy (do 
you want to lead, lag, or match the 
market, have more pay at risk, pay 
and benefit balance, etc.) and assess-
ing their ability to pay.
 To assist you in determining your 
2018 budget, we find it useful to 
have an idea of what is going on in 
the market.  From all indications, the 
market is 3.0-3.1%.  This data comes 
from various sources:
Economic Research Institute: Ex-

empt – 3.1% and Non-Exempt – 3.1%
The Conference Board: Exempt – 
3.0% and Non-Exempt – 3.0%
Korn Ferry Consulting Group: Ex-
empt – 3.0% and Non-Exempt – 3.0%
Willis Towers Watson Consulting 
Group: Exempt – 3.0% and Non-Ex-
empt – 3.0%
World at Work: – 3.0% and Non-Ex-
empt – 3.0%

Society for Human Resource Man-
agement: Exempt – 3.2% and Non-
Exempt – 3.1%
 Please know that we are here to as-
sist you in your salary planning and 
performance management processes.

Salary Planning for 2018

be both less emotional and more 
genuine.
 This “rehearsal and pre-scripting” 
is not intended to be a rote exer-
cise, or a memorized speech. It is 
intended as a way for us to con-
nect with our true commitment 
to the health of our organizations 
and our respect for our employees, 
so a momentary emotional reac-
tion does not over-shadow our true 
best selves. The most important 
message we can give the employ-
ee who reports sexual harassment 
is that of authentic concern and a 

commitment to address any mis-
conduct that may exist.

8. Contact your HR Consultant 
for guidance and assistance in 
preparing for the investiga-
tion, a response, and any ap-
propriate action.  
You always want to assure your 
employees that you will keep the 
matter as confidential as practica-
ble and that you will take whatever 
action is necessary to stop the be-
havior that there will be no retalia-
tion in any form.
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