
Summer is gone and the holi-
days are rapidly approaching.  

Before we know it, the New Year 
will be here!  As of the preparation 
of this “Update” there is nothing 

on the radar screen (other than 
minimum wage) we need to pre-
pare for come January.  If there 
are any updates, we will send you 
notifications.

The never ending moving target will soon be upon 
us.  Beginning January 2019 employers with 26 or 

more employees will have a minimum wage of $12 per 
hour.  For those with less than 26 employees the rate 

will be $11 per hour.  Again, these are the State mini-
mum wage rates.  Please note that an increase in the 
minimum wage also affects exempt or salaried employ-
ees.  The minimum pay for an exempt or salaried work-
er must be at least twice the State minimum wage.
 Certain municipalities and Counties within Califor-
nia may have a higher minimum wage. Please refer to 
the following link to find information for your specific 
county or municipality: http://www.epi.org/minimum-
wage-tracker/#/min_wage/California
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We have received a number of 
inquiries lately about how to 

handles complaints about employ-
ees with odor issues. Talking to 
employees about personal hygiene 
often makes managers uncomfort-
able. Though the situation is un-
comfortable, it is a matter that has 
to be addressed and handled with 
sensitivity.  Here is an example of 
how you might approach such as 

conversation:
n Terry, I wanted to meet with 
you one-on-one because I need to 
share something with you private-
ly, discreetly, and with as much 
sensitivity as possible. You may not 
realize it, but it appears you have 
a body odor problem, and it isn’t 
merely a personal matter — it’s a 
workplace disruption issue I’ll need 
your help to resolve.

How to Handle Complaints 
of EmployEE od or Is suE s

n I’ve had conversations like this 
with other employees before, and 
usually they’re not even aware that 
the problem exists. I don’t mean to 
make you uncomfortable, but are 
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you aware of the issue, and if so, is it 
something you could take care of?
n  I’m here to help in any way I 
can. If you’d like to set up a fan in 
your office, or arrange your sched-
ule so you could take breaks dur-
ing the day to freshen up, I’d be 

very supportive of that. Just let me 
know whatever I can do to help, 
OK?
n If you wouldn’t mind, though, I’d 
prefer not to have to address this 
again — it’s a bit uncomfortable for 
me. So is this something you feel 

you can fix from here on in?
 Always focus on shifting the re-
sponsibility for fixing the problem 
to the employee — emphasizing 
that not fixing the problem is un-
acceptable and may have conse-
quences.

It’s fairly common that a new hire’s 
performance is problematically un-

derwhelming. A CareerBuilder survey 
found nearly 74% of HR professionals 
said they’d made a mistake in hiring. 
Employers have said bad hires are 
often made out of desperation. An 
employer is in dire need of someone, 
and an employee is hired who isn’t 
fully vetted. 

What makes someone a bad hire?
 According to CareerBuilder, man-
agers spot bad hires when they no-
tice at least one of three red flags:
1. The new employee could not pro-

duce the quality of work needed 
or did not have the skills he or she 
claimed to have;

2. The hire couldn’t get along with the 
team or had a negative attitude; or

3. They wouldn’t show up for work 
consistently.

 A bad hire can result in additional 
recruitment fees, relocation and train-
ing for a replacement, a negative ef-
fect on team performance, disruption 
of work and of projects, lost custom-
ers, weakened employer brand and 
litigation fees. Estimates for a dollar 
amount of replacing a bad fit vary, 

but a common rule of thumb is that 
it costs 30% of that person’s first year 
of potential earnings, according to 
the U.S. Department of Labor (DOL).

Why is your hire a bad one?
 Replacing a bad hire involves a 
lot of expenses, but allowing a bad 
hire to remain in place can be just as 
costly. As such a situation could wear 
on team morale and could even drive 
away veteran employees. Neither op-
tion is ideal.
 There are a few reasons someone 
can be a bad hire. They may make 
too many mistakes, may display con-
sistent tardiness or may not fit with 
the organization’s culture. But to de-
termine the cause, managers must to 
take a step back to the beginning of 
the hiring process and ask themselves, 
“What did I want this person to do? 
What did I communicate? Is the job 
what I said? What is the onboarding? 
Did we bring the person onboard in 
the right way to succeed?” 
 Two questions to ask are:
(1) knowing what I know now, would 
I hire this person again?, and 
(2) is this the best person for the job? 
These questions aren’t just asked 

when facing an underperforming 
employee, but should be revisited 
throughout their employment.
 If managers have to say no to 
the questions they pose themselves 
about a bad hire, they have to know 
why that is. Company leaders have 
one more question to ask themselves 
at that point: What can I do to answer 
those questions in the affirmative? 
The solution may lie in development, 
mentoring, coaching or whatever 
can fill the gaps. Simple patience 
could be the answer:  Some people 
rush to fire a person, when in reality, 
the employee needed more time to 
become a good fit.

Reforming a bad hire
 If the problem is cultural, the ap-
propriate response may be more 
conversational, such as discussing at-
titude, appearance, cell phone use or 
punctuality, or another expectation 
unique to an organization. If the new 
employee’s problem concerns job 
performance, a manager may need to 
think about what tools, training or re-
sources the hire could benefit from.

BAD HIRING: More Common Than You Think



Throughout 2018, we have seen 
a number of issues with employ-

ees with disabilities and their re-
quests for accommodation.  When 
it comes to the Americans with Dis-
abilities Act (ADA) and the reason-
able accommodations employers 
must make to comply, it is rarely 
simple.  But, There are five words 
HR should train supervisors to say 
that can ensure even the most 
complex situations start out legally 
sound: “How can I help you?”
 Companies need to train their su-
pervisors to heed the ADA’s rules 
and regulations, all by first posing 
that simple question to employ-
ees who indicate they’re having 
difficulty working because of an 
impairment or request an accom-
modation. Once they’ve got that 
down, there are a few more train-
ing items that can help managers 
prevent disability discrimination 
claims.

Explore solutions and document 
everything, including:
1. What the person said when they 

came to the supervisor
2. What the supervisor said (Hint: 

it should be those five magic 
words.)

3. What the person requested
4. That the supervisor agreed to 

consider how to make such an 

accommodation
5. That the supervisor did not 

make any inquiries about medi-
cal information

6. That the supervisor followed up 
with the employee on the prog-
ress of their request

7. That the supervisor made such 
accommodations, provided 
they did not present an undue 
hardship on the company  

Engage in the interactive process
 Supervisors don’t fill the role of a 
parent or a doctor to their employ-
ees. The employee generally bears 
the burden of informing supervi-
sors of their condition, especially 

if the common eye can’t detect it. 
The employer then inherits some 
responsibility once the employee 
has come forward with a problem.
 When an employee tells a super-
visor that a medical condition is 
impeding his or her work, a super-
visor should know that the inter-
active process has been launched.  
Supervisors should invoke the five 
words and, if the fix is simple, al-
low it and document, as discussed 
above.
 On the other hand, if an employ-
ee’s condition is obviously interfer-
ing with his or her work, manag-
ers have a responsibility to speak 
 

Five Magic Words 
that Can Prevent an ADA Claim
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up. The supervisor can take the 
employee aside, point out the per 
formance problems, and ask how 
they can help. The employee may 
refuse assistance and, in that case, 
the supervisor can step back and 
document that the problem was 
addressed and assistance was de-
clined.

Giving ‘preferential treatment’
 The law obligates employers to 
grant reasonable accommodations 
that would remove a workplace 
barrier so that people with dis-
abilities can carry out the essential 
functions of their jobs, so long as it 
doesn’t cause any undue hardship 
for the workplace. This may re-
quire, for example, an employer to 
exempt an employee from a policy 
or to provide special equipment.
 Supervisors often are wary of 
providing special treatment, but 
that’s exactly what the ADA re-
quires. Train your supervisors that 
they must give more to people 
who need a reasonable accommo-
dation.

Document, document, 
document
 Managers should be trained to 
document every step of the inter-

active process, as thorough docu-
mentation can serve an employer 
well in court.  
 Leaves of absence are often of-
fered as an accommodation. If 
you’re defending an ADA claim 
and arguing that an employee’s 
leave became indefinite, a paper 
trail will bolster your point. A su-
pervisor can document how much 
the employee initially asked for, 
how many extensions were grant-
ed and how the workplace coped 
with their absence.
 Supervisors should also carefully 
document three things when an 
accommodation involves tempo-
rarily relieving an employee of a 
certain duty. An employee with an 
injured back, for example, may take 
a break from lifting heavy items. In 
that case, managers should docu-
ment that:
1. The supervisor and the em-
ployee understand that the duty in 
question is an essential part of the 
employee’s job

2. Per the employee’s request, the 
employee will not perform that 
duty temporarily
3. The employer’s definition of 
“temporary”

Respond to questions from co-
workers appropriately
 When an employee with a dis-
ability receives a reasonable ac-
commodation their co-workers of-
ten have questions. What can the 
supervisor say when one employee 
inquires about another employee’s 
change in professional circum-
stances? The U.S. Equal Employ-
ment Opportunity Commission 
suggests that supervisors explain 
that they acted for legitimate busi-
ness reasons and in compliance 
with the law. But most supervisors 
don’t speak with such heavy-hand-
ed legal jargon. So what should 
they say? Teach supervisors to say, 
“it’s private information that I can’t 
tell you.” It’s a harsh reply, but it 
protects employers from liability.

Key HR is committed to sup-
porting our clients with all their 
HR, safety, and risk management 
needs.  We are your partner in the 
strategic and tactical management 
of your workforce. We are here to 

help you manage your most valu-
able assets, your people.  

 At Key HR, we are here for you; 
whatever is needed, whenever 
you need it.  




