
This quarter’s newsletter will feature 
some real world stories about how 

important it is that everyone manage 
their human resource issues very careful-
ly and keep up with current regulations.  
One thing is constant in employment 
regulations and that is change.

REMINDER

The new PAID SICK LEAVE 
LAW goes into effect July 1, 

2015.  You will need to provide 
each non-exempt (hourly) em-
ployee with the new revised Labor 
Code Notice 2810.5 noting what 

type of sick leave program you 
have.  In addition, you must pro-
vide each exempt (salaried) em-
ployee a copy of the new policy.  
If you have any questions, please 
contact us.

ADA Case Studies
Let’s give this employer the benefi t 

of the doubt and assume it was 
trying to do the right thing. Even if 
that was the case, its actions still ap-
pear to have violated the Americans 
with Disabilities Act (ADA).   The 
Company employed an employee 
to install conveyor belts — until he 
had a heart attack.
 According to the EEOC, a month 
after the employee’s heart attack, he 
was released by his doctor to resume 
work with no restrictions. The Com-
pany then only let the employee re-
turn for two days before terminating 
him.
 Reading between the lines, one 
could surmise that the Company had 
the best of intentions in this case: try-
ing to keep the employee from per-
forming a job it felt could be detri-
mental to his health condition.  After 
all, installing conveyor belts sounds 

like taxing work — and may trigger 
another heart attack.  But whether 
or not he should re-
turn to work was a 
decision for the 
employee to 
make — not 
the Compa-
ny, accord-
ing to the 
EEOC.
 When the 
EEOC caught 
wind of the em-
ployee’s termination, it 
sued the employer on his behalf, alleg-
ing the Company violated the ADA. 
The ADA protects employees from 
being discriminated against based on 
perceived disabilities. And assuming 
the EEOC’s telling of the employee’s 
story is accurate, it appears as though 
the Company did discriminate against 
him based on a disability the employ-
er thought he had — even if it did so 
for the employee’s own good.
 The EEOC’s lawsuit sought back 
pay, compensatory damages and 
punitive damages, as well as injunc-
tive relief.  What it got was the Com-
pany agreeing to settle the lawsuit 
for $50,000 worth of monetary relief 
for the employee.

 This is a cautionary tale that even 
good intentions can pave the way 

for a costly lawsuit.  Even if the 
employee’s workload could’ve 

eventually led to another 
heart attack — a fear the 
Company would’ve been 
justifi ed in having — the 
ADA prohibited the em-
ployer from taking ac-
tion against him for any 

reason associated with his 
medical condition.

 Bottom line: Without hav-
ing some other nondiscriminatory 

reason to terminate the employee, 
his employer was obligated to abide 
by the doctor’s instructions to return 
the employee to his previous job (or 
an equivalent one) without restric-
tions.

Employees have ADA responsi-
bilities, too, court says
 Courts are always busting employ-
ers’ chops when it comes to ADA 
responsibilities. That’s what makes 
this so refreshing: A court just took 
an employee to task for not holding 
up her end of the ADA bargain. 
 The employee was a full-time sales 
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associate for a department store who 
worked 36 to 40 hours per week via 
predictable, daytime shifts. She also 
suffered from Type I diabetes.
 Eventually, the store needed to re-
structure its staffi ng system. The em-
ployee was able to keep her full-time 
status, but to do so she needed to 
perform work in other departments. 
This resulted in her working a much 
more varied schedule. She often 
had to work a “swing shift,” which 
involved following up a night shift 
with an early day shift.
 The employee claimed the erratic 
shifts aggravated her diabetes, and 
her doctor agreed. She then re-
quested to work more predictable 
hours, and submitted a doctor’s 
note to the store that supported her 
request.
 The store managers then informed 
the employee that it couldn’t fulfi ll 
her request to work more consistent 
shifts. However, at that time the 
management team also informed 
her that it would be willing to con-
sider and discuss other accommo-
dations.
 At that point, the employee be-

came upset and said she had “no 
choice but to quit,” claiming that 
if she continued to work unpredict-
able hours she would go into ke-
toacidosis or a coma. She then put 
her store keys on the table and left 
the room.  A manager followed her 
and attempted to calm her down. 
The manager asked the employee 
to reconsider resigning and discuss 
other potential accommodations.  
The employee responded by saying, 
“Well, you just told me corporate 
wouldn’t do anything for me.” She 
then cleaned out her locker and left 
the building.
 A few days later, she contacted the 
EEOC, which sued the store on her 
behalf, claiming the company failed 
to accommodate the employee’s 
disability.  A district court threw the 
EEOC’s lawsuit out, and that deci-
sion was later upheld by an appel-
late court.  Both said the employee 
had failed to engage in the ADA’s 
required interactive process.

According to the appellate court:
“The interactive process involves 
an informal dialogue between 

the employee and the employer in 
which the two parties discuss the is-
sues affecting the employee and po-
tential reasonable accommodations 
that might address those issues…it 
requires bilateral cooperation and 
communication.”
 The store tried to initiate that dia-
logue, but the employee didn’t, the 
court said. So she couldn’t claim the 
store failed to accommodate her dis-
ability.  Not only is it good to see a 
court hold an employee’s feet to the 
fi re when it comes to individuals’ 
ADA responsibilities, the case also 
serves as an important reminder that 
employees don’t have the power to 
dictate what accommodations they 
receive.
 In addition, physicians can’t dic-
tate the terms of accommodations 
either, although their input should 
always be welcome.
 The interactive process the ADA 
requires must involve an interac-
tion between all the parties involved 
— and not a one-way conversation 
in which one party tells the other 
what’s going to go down.
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In earlier newsletter, I mentioned 
how the DOL earmarked a ton of 

money to help states root out busi-
nesses that misclassify their employ-
ees to avoid paying fringe benefi ts 
and payroll taxes?  Well, at least one 
of these states has made good use of 
those funds – and you can bet the 
rest will soon follow.
 This State’s “agency” discovered 
133,000 workers who were misclas-
sifi ed as independent contractors or 
“off-the-books” workers in 2014.
Regulators conducted over 12,000 
audits uncovering $316 million in un-
reported wages and over $40 million 

in unpaid unemployment insurance 
contributions.  This State is not alone 
in its efforts.  Eighteen other states 
have partnered with the DOL in its 
misclassifi cation initiative.

WHAT DOES ALL THIS MEAN?
 For one thing, businesses can no 
longer afford to casually issue 1099s 
and hope an investigator does not 
come knocking.  Here are some tips 
to avoid misclassifying workers:
■    Employers should audit their la-
bor pool. It’s important to remember 
that independent contractors will 
generally be free from supervision, di-

rection and control.
■   Other indications of an employee-
employer relationship include setting 
the rate of pay and hours of work, re-
quiring attendance at meetings and 
evaluating job performance.
■   If you want to make sure your 
company is on the same page with 
the IRS, ask the agency to determine 
whether your worker is an employee 
or independent contractor.
■   Excuses like, “He works only a few 
days a week,” “I have him use his own 
tools” or “He’s been doing this work 
so long he doesn’t need my supervi-
sion,” won’t fl y with investigators.

Can Your Business Survive an 
independent contractor audit?

Here’s a hint: We’ve heard 
rumors there are some big 

changes coming to the Fair Labor 
Standards Act (FLSA).  Details are 
starting to leak out of Washington 
and they’re not as heavy-handed as 
some feared. 
 In the weeks that followed Presi-
dent Obama’s executive order ask-
ing the DOL to amend the current 
FLSA overtime regulations — to 
make more workers OT-eligible — 
many businesses feared the mini-
mum salary a worker would have to 
be paid to be OT-exempt would in-
crease to $50,000 or higher.  That’s 
a far cry from the current Califor-
nia minimum of $39,520 per year. 

Now, however, it doesn’t appear as 
though the change will be quite that 
drastic.  Sources are indicating that 
threshold will be increased to some-
where around the $42,000 mark.
 While the new OT regulations 
were expected by the end of 2014, 
the DOL came out last fall and said it 
needed more time. The delay most 
likely means employers don’t have 
to worry about the new regulations 
kicking in until sometime in 2016.  
The only way they’ll kick in before 
year-end is if the Obama Administra-
tion fast-tracks the new rules, which 
isn’t out of the realm of possibility.
 What does this mean for you?  It 
will mean that some of your exempt 

or “salaried” employees will need to 
be reclassifi ed as non-exempt be-
cause the “salary-basis test” (the fi rst 
factor to determine exemption from 
overtime) will have a higher thresh-
old.  Currently the threshold is twice 
the minimum wage and the new 
regulations appear to be changing 
that minimum salary.

What will be the NEW Overtime 
Exempt Minimum Salary?

Key HR is committed to supporting our 
clients with all their HR, safety, and risk 
management needs.  We are your part-
ner in the strategic and tactical manage-
ment of your workforce. We are here to 
help you manage your most valuable as-
sets, your people.  At Key HR, we are here 
for you; whatever is needed, whenever 
you need it.  




